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Bankruptcy and Family Law Grossover

Represenfing Spouses and Domestic Partners in Bankruptcy: What you Don't
Know Can Hurt You

This paper is intended to guide bankruptcy practitioners in the representation of
married clients in California. lt assumes basic knowledge of bankruptcy law and no
knowledge of California family law.

1. THIRD PARTY SPOUSAL LIABILITY ISSUES. The discussion in this section
addresses, with a few minor exceptions, the relations between married persons and
creditors as to the debts of either spouses, not between the spouses as it relates
their debts to one another. Domestic partners are subject to the same rules as
spouses. Family Code S 297.5. FURTHER DISCLAIMERS: (1) Obligations to
government entities, including tax obligations, and criminal restitution are only
minimally addressed here. See your friendly tax or criminal lawyer for questions
regarding these areas. (2) This is intended as an overview of the liability of spouses
to third parties for the debts of either; it does not address the various methods
available to creditors to collect on those debts nor the defenses thereto.

a. Individual and Joint Debt.

i. Personal Liabilitv. lndividuals are personally liable for their debts and
may be jointly liable with others for their debts. Personal liability for
a debt allows creditors to enforce that liability through the various
mechanisms contained in Division 9 of the Code of Civil Procedure.
CCP S 680.010 et seq.

(1) Orisinal Liabilitv. Division 3 of the Civil Code (CC S 1427 et
seq.) governs obligations. An obligation arises either from the
contract of the parties or by operation of law. An obligation
arising from operation of law may be enforced in the manner
provided by law, or by civil action or proceeding. CC S 1428.

(a) Joint Liabilitv. An obligation may belong to an
individual or to two or more individuals. CC S 1429.

Personal Liabilitv for the Debts of a Spouse. The statutory basis for
California's spousal liability rules is found in the Part 3 of Division 4 of the
Family Code (SS 900-1000). For spousal liability purposes, "debt" is defined
as an obligation incurred by a married person before or during marriage,
whether based on contract, tort or othenruise (Fam. Code S 900). A debt is
"incurred" at (a) the time a contract is made, (b) at the time the tort occurs or
(3) in other cases at the time the obligation arises (Fam. Code S 903). A

b.
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spouse is personally liable for the debts of the their spouse in only three
circumstances: (1) the debt of one spouse is assigned to the other spouse
in the context of divorce proceedings, (2) the spouse becomes personally

liable underthe necessaries doctrine, and (3) a surviving spouse has liability
for the debts of their deceased spouse up to certain limits'

(1) Division of Propertv. ln the division of property in a dissolution,
the court may confirm or assign the liabilities of the parties for
which the community estate is liable and the court shall
characterize liabilities as separate or community and confirm
or assign them to the parties in accordance with Part 6
(commencing with Section 2620) (Fam. Code S 2551).
Technically this is not spousal liability because the marriage is

terminated by the divorce, so the assignee is not really a
spouse.

(a) Personal Liabilitv. Assignment of the debt of one
spouse (assignor spouse) to the non-debtor spouse
(assignee spouse) as part of the division of the
community estate creates personal liabilityforthe debt.
The assignee spouse is then subject to legal process by
that creditor. Family Code S916(aX3). The spouse
whose debt was assigned to the other spouse remains
personally liable for the debt. Family Code S 916(aX1).
Should the creditor collect the debt from the assignor
spouse, she has a right to be reimbursed by the
assignee spouse, with interest and attorney fees.
Family Code 916(b).

(2) Necessariesof Life. The FamilyCodecreates personal liability
for a non-debtor spouse in certain situations.

(a) Necessaries of Life: Non-debtor spouse becomes
personally liable for debts of spouse incurred while
living together for necessaries of life (Fam. Code $
e14(aX1)).

(i) Necessaries of life are living costs consistent
with the parties station in life. See Wtsnom v.

McCafthy, 48 Cal. App. 697, 701.
1) A wealthy couples expenses for their

world travel could be a necessary of life.

(ii) The one year statute of limitation of Code of Civil
Procedure S 366.2 applies when debtor spouse
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(b)

dies, unless the surviving spouse had actual
knowledge of the debt and the personal
representative of the deceased spouse's estate
filed to give timely written notice of the
administration of the estate (Fam. Code S
e1a(c)).

(iii) Right of Reimbursement. Should the non-debtor
spouse's separate property be applied to the
satisfaction of the debt at the time that the
debtor spouse had separate property available
for the satisfaction of the debt or that there was
n on-exem pt com m u n ity estate property ava i I abl e
for the satisfaction of the debt, the non-debtor
spouse is entitled to be reimbursed to the extent
such property was available. Family Code $
e14(b).

Common Necessaries of Life: Non-debtor spouse
becomes personally liable for debts of spouse incurred
while living separately for necessaries of life (Fam.
Code $ 91a(a)(2)) . See also CCP S 706.051.

(i) CCP S 366.2 one year statute of limitations
applies when debtor spouse dies.

(ii) Distinction Between Common Necessaries and
Necessaries. "Necessaries of life" seems to be
a subjective test and broader definition that
addresses the necessaries of life for the
particular individual; this broader definition may
include, for example, tools of the trade of that
spouse. Common necessaries are "such things
as are ordinarily required for the sustenance of
all men." Ratzlaff v. Portillo (1971), 14
Cal.App.3d 1013, 1015. See also United Sfafes
vs. Arevalo,2007 U.S. Dist. LEXIS 58724 (N.D.
Cal. Aug. 1,2007).
1) Are medical expenses common

necessaries of life?

Surviving Spouse's Liabilitv. lf a married person dies owing
debts, their surviving spouse or her property may be personally
liable for the deceased spouse's debts. Prob. Code S 13550.

(3)
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(a)

(b)

Amount Limitation of Liabilitv. Per Prob. Code $
13551, this personal liability is limited to the fair market
value at the date of the decedent's death, less the
amount of any liens and encumbrances, of the total of
the following property:

(i) The surviving spouses one-half of the community
estate that is not exempt from enforcement of a
money judgment and is not administered in the
estate of the deceased spouse.

(ii) The deceased spouse's one-half of the
community estate that passes to the surviving
spouse without administration, but without the
benefit of any debtor exemPtions.

(iii) The separate property of the decedent that
passes to the surviving spouse without
administration, but without the benefit of any
debtor exemptions.

Probate Administration Limitation. lf a probate is

opened for the deceased spouse's estate, the creditors
of the deceased spouse who sue on the obligation must
serve the surviving spouse with the complaint before
the expiration of the time for filing claims, unless they
secure the surviving spouse's acknowledgment in

writing that she is liable for the debt or the creditor files
a timely claim in the probate proceeding. Prob. Code $
13552

Further Probate Administration Limitation. lf the
surviving spouse timely elects to probate her half of the
community estate along with that deceased spouse's
estate, she has no personal liability for the debts of the
deceased spouse, but the creditors who make claims
will be paid out of the probate estate. Prob. Code $
13553.

Time Limitation of Liabilitv. Any debt described in Prob.
Code S 13550 (see subsection 3(a) supra) may be
enforced against the surviving spouse in the same
manner it could have been enforced against the
deceased spouse if the deceased spouse had not died
and the surviving spouse may assert any defense,

(c)

(d)
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cross complaint, or setoff which would have been
available to the deceased spouse had the deceased
spouse not died.. Prob. Code S 13554. The one year
statute of limitation of C.C.P 5366.2 applies in an
action under this section. Prob. Code $ 13554(c).

c. Liabilitv of Propertv. When an individual marries, their community estate
may be liable for the debts of the other spouse incurred before or during
marriage. This liability for the debts of either spouse allows creditors to
enforce the liability through the various mechanisms contained in Division 9
of the Code of Civil Procedure. CCP S 680.010 et seq. This is to be
distinguished from the assignment of debt addressed above, which creates
personal liability on the part of the non-debtor spouse. Thus a married
person, in addition to the personal liability for their debts that they had as a
single person and assignee spouse liability, may also find that some of their
property can be taken to satisfy the debts of their spouse. The relevant
statutes are as follows.

(1) Definition of Debt. Debt means an obligation of a married
person acquired before or during marriage. Family Code S 902

(2) Definition of Communitv Estate Community estate includes
both community and quasi-community property. Family Code
s 63.

(3) Definition of Communitv Propertv. Except as othenryise
provided by statute, all property, real or personal, wherever
situated, acquired by a married person during the marriage
while domiciled in this state is community property. Family
Code S 760.

(a) For the purposes of the liability of marital property for
the debts of either spouse, quasi community property is
treated the same as community property. Family Code
s e12.

(4) Definition of Separate Propertv. Separate property of a
married person includes all property owned by the person
before marriage, all property acquired by the person after
marriage by gift, bequest, devise, or descent and the rents,
issues, and profits of the property described of this separate
property. Family Code S 770.

(a) The separate property of a married person is not liable
for the debts of their spouse incurred
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(5) Liabilitv of Communitv Estate. Except as othenryise expressly
provided by statute, the community estate is liable for the debt
of either spouse, whether incurred before or during marriage.
During marriage does not include the period during which the
spouses are living separate and apart before a judgment of
dissolution or of legal separation of the parties. Family Code
se10.

(a) Enforcement Against Communitv Propertv. Any
provision of the Division I of the Code of Civil
Procedure (Enforcement of Judgments) that applies to
the property of the judgment debtor also applies to the
community property interest of the spouse of the
judgment debtor, regardless of which spouse has
possession or control of the property. C.C.P. S
695.020.

(b) Liabilitv for Death or lniurv. A spouse is not personally
liable for death or injury to person or property caused
by their spouse. lf the liability is based on an act or
omission of the spouse while engaged in activities for
the benefit of the community, the liability shall first be
satisfied from the community estate and second from
that spouse's separate property. If the liability is based
on an act or omission of the spouse while not engaged
in activities for the benefit of the community, the liability
shall first be satisfied from that spouse's separate
propertyand second from the communityestate. Family
Code 51000. Note that this section is addressed to the
order of liability of the separate property of the
wrongdoer spouse and of the community estate. lt
insulates the separate property of the "innocent"
spouse, but not their interest in the community estate.
See /n re Marriage of Hirsch,211 Cal.App.3d 104,110-
111.

(c) Exception for Earnings. The earnings of a married
person are not liable for a debt of their spouse which
was acquired before marriage. Family Code g 91 1(a).
Thus a judgment against a spouse for a debt acquired
before their marriage can never be used to garnish the
wages of the non-debtor spouse. Once the wages are
paid, they continue to be immune from collection as
long as they are held in a deposit account from which
the debtor spouse has no right of withdrawaland which
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is not commingled with other property of the marital
estate. Family Code $ 91 1(a).

Federal Law and Liabilitv of Communitv Propertv.
When federal law is at issue (federaltax liability, federal
criminal restitution, etc.) the rules of the game are
different.

(i) lJnited Sfafes v. Lester, 85 F.3d. 1409, (9h Cir.
1996). "ln drug forfeiture actions, ownership of
property is determined by state law." See United
States v. Ranch Located in Young, Arizona, 50
F.3d 630, 632 (gth Cir.1995); see also United
States v. Yazell, 382 U.S. 341,352-53, 86 S.Ct.
500, 506-07, 15 L.Ed.2d 404 (1965); United
States v. Smith, 966 F.2d 1045,1054 n. 10 (6th
Cir.1992) ("because forfeiture proceedings
implicate property rights which have traditionally
been measured in terms of state law, and
because section 853 contains no rule ..., it is
appropriate to refer to state law")...Once the
ownership interests are defined under state law,
however, the federal forfeiture statutes
determine whether those property interests must
be forfeited to the Government.", p. 1412.

(ii) United States v. Hooper,229 F.3d. 818 (9th cir.
2000) "State law determines whether Claimants
have a property interest, but federal law
determines whether or not that interest can be
forfeited. [Citation omitted] We conclude that the
applicable federal criminal forfeiture statute, 21

U.S.C. S 853, subjects to forfeiture any
community property interest of Claimants in the
drug-sale proceeds."

(iii) ln re Soldering, 998 F.2d. 730, 733 (9thCir.
1ee3)

,.Q@ED!,'.Useoftheterm,.communitydebt,'indiscussing
spousal liability to third parties will only muddy the waters and lead to
tail chasing when trying to analyze the debts of a married person forthe
purposes of debt collection defense, debt negotiation or bankruptcy.
Debts should be analyzed as to the personal liability of the individual and as
to the liability of the individual's property. (Be aware that family law attorneys
will regularly use the term "community debt", but it only applies in the context

(d)

d.
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e.

of divorce.)

Married Persons as Joint Tenants

(1)

Does the filing of a bankruptcy case severs a joint tenancy in which
the debtor is joint tenant?

Judge Scott Clarkson addressed this issue in a Memorandum
Decision in ln re Fontaine,6:14-bk-11195, Memorandum of
Decision, Filed February 23, 2015 at p.12: "The Court
acknowledges the split in authority between courts as to
whether the filing of a chapter 7 case severs the joint tenancy,
thus extinguishing the right of survivorship and creating a
tenancy in common. See, e.9., ln re Anthony, 82 B.R. 386, 388
(Bankr. W.D. Pa. 1987) ("We hold that the filing of a petition
does not sever a joint tenancy with right of survivorship, unless
the trustee actually executes against such property by
attempting to sever or to sell the whole in order to liquidate
such property."); In re DeMarco, 114 B.R. 121, 124 (Bankr.
N.D.W. Va. 1990) (Bankruptcy trustee has no title to property
of estate until he elects to take affirmative action, and thus
filing a chapter 7 petition does not, in itself, sever joint tenancy
with right of survivorship.). But see ln re Bonant, 1 B.R. 335,
338-39 (Bankr. C.D. Cal. 1979)(decided underthe Bankruptcy
Act, holding that filing chapter 7 severs the joint tenancy); ln re
Lambert, 34 B.R. 41,43 (Bankr. D. Colo. 1983) ("[]t is the
opinion of this Court that the filing of a petition in bankruptcy
effects a severance of any joint tenancy the debtor may have
had in property and that the Trustee and the other former joint
tenants of the debtor become tenants in common. Thus, the
right of survivorship enjoyed by the former joint tenants is
destroyed."

Death of Obligor Spouse.

(1) Hammond v. McArthur, (1947) 30 C2d 512,515.

(a) Upon the filing of an action in partition, an estate in joint
tenancy is not terminated, but a judgment in such an
action brings about that result.

(b) The recording of judgment lien against joint tenancy
property does not sever the joint tenancy, but a sale
upon execution of the judgment has that effect.
Survivor takes the whole free from lien of deceased
joint tenant. Likewise, a judgment lien against a joint

lt.
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(2)

(c)

tenant's interest does not sever the joint tenancy,
although the sale upon execution on that interest would
sever the joint tenancy.
This case would seem to rebut the argument that the
filing of a bankruptcy severs a joint tenancy as between
the debtor and any joint tenant. The filing of the
bankruptcy petition is analogous to the recording of a
judgment lien, which does not sever the joint tenancy.
The same is true for recording of lien against a joint
tenancy interest. The filing of a bankruptcy is like the
recording of a lien, but until the property is sold, the joint
tenancy survives.

Tenhet v. Boswell(1976) 18 C3d 150, 159. lf the judgment
debtor dies first, the survivor takes free of the lien. lf non-
debtor joint tenant dies first, then lien attaches to the interest
of the surviving joint tenant.

(3) But for spouses as joint tenants, see Krcher v. Krcher (2010)
189 Cal.App.4th 1105. Probate Code S 13551 creates
personal liability for surviving spouse for fair market value of
property received from deceased spouse. Although surviving
joint tenant takes joint tenancy property clear of liens of
deceased joint tenant, this Probate Code section is about the
personal liability of a surviving spouse joint tenant for the debts
of the deceased spouse. Thus the surviving spouse is
personally liable up to the value of the property received from
the deceased spouse joint tenant. See paragraph 1.b.(3)
supra.

Marital Dissolution.

i. Liabilitv of Ex-Spouses for Debts of Former Spouse. (Family Code $
916(a)(2), (3)). The general rule is that a divorced person is not
personally liable for the debts of their former spouse. However, if the
a debt of one spouse is assigned for payment to the other spouse in
the division of assets and debts, the assignee spouse is personally
liable to the creditor for that debt. This does not relieve the other
spouse of their personal liability for the debt, but does create a right
of reimbursement from the assignee spouse if the assignor spouse
pays the debts.

2. Bankruptcy Code and Galifornia Marital Property Law

Propertv of the Estate. The definition of the bankruptcy estate contains

f.
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special rules for community property. "All interests of the debtor and the
debtor's spouse in community property at the commencement of the case
that is (A) under the sole, equal, or joint management and control of the
debtor; or (B) liable for an allowable claim against the debtor, or both an
allowable claim against the debtor and allowable claim against the debtor's
spouse, to the extent that such interest is so liable" is property of the
bankruptcy estate. '11 U.S.C. S 541(aX2).

t. State Law Defines Propertv lnterests. Although the legislative history
states that Congress intended to caste a broad net when determining
what property interests come into the bankruptcy estate (See H.R.
Rep. No. 595, 95th Cong., 1"tSess. 367-368 (1977)), "Congress has
generally left the determination of property rights in the bankrupt's
estate to state law. Property interests are created and defined by
state law. Unless some federal interest requires a different result,
there is no reason why such interest should be analyzed differently
because an interested party is involved in a bankruptcy proceeding.
Uniform treatment of property interests in by both state and federal
courts within a state seryes to reduce uncertainty, to discourage forum
shopping, to prevent a party from receiving "a windfall merely by the
happenstance of a bankruptcy." (Butner v. U.S., 440 U.S. 48, 54-55,
(1979) quoting Lewis v. Manufacturer's Nat'l Bank, 364 U.S. 603,
(1e61).

Interpretation of State Law in Federal Courts. Federal courts must
give deference to interpretations of state law by state intermediate
appellate courts. "An intermediate state appellate court decision is a
"datum for ascertaining state law which is not to be disregarded by a
federal court unless it is convinced by other persuasive data that the
highest court of the state would decide othenruise." (Estrella v. Brandt,
682 F.2d 814, 817 (9'n Cir. 1 982), quoting West v. A.T.&7. Co.,311
u.s. 223, 237,85 L. Ed. 139, 61 S. Ct. 179 (1940)).

ln California, since the community estate is liable for the debts of
either spouse acquired before or during marriage, this means that,
under 5a1(a)(2)(B), the bankruptcy estate consists of att the
community property of the spouses at the commencement of the
case. The filing of a bankruptcy for only one spouse will bring the
community property (but not the quasi-community property) interests
of both spouses into the estate. Note the definition in the Family
Code uses the term "community property" which under California law
is differentfrom quasi-community property, which, as a component of
the community estate is liable for the debts of either spouse but is not
property of the estate.

il.

ilt.
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b. Claims in Bankruptcv

i. Communitv Claims. "The 'term community claim' means claim that
arose before the commencement of the case concerning the debtor
for which [community property] is liable, whether or not there is any
such property at the commencement of the case." 11 U.S.C. S
101(7).

ii. Creditor. "The term "creditor" means...[an] entitythat has a community
claim. 11 U.S.C. S 101(1OXC).

iii. Claim. "The term 'claim' means ...right to payment, whether or not
such right is reduced to judgment, liquidated, unliquidated, fixed,
contingent, matured, unmatured, disputed, undisputed, legal,
equitable, secured, or unsecured..." 1 1 U.S.C. S 101(5).

iv. Debt. "The term 'debt' means liability on a claim". 11 U.S.C. S

totttzl
v. Listing of Debts. Does a married person who files a bankruptcy

petition alone have to list the debts of the non-filing spouse?
(1) $521(a) requires a debtor to file a list of creditors. Creditors

hold claims. A debt is a liability on a claim. A claim includes a
community claim. A community claim is a claim for which the
community estate is liable.(Family Code S 910). Therefore,
when a married person files a bankruptcy petition
individually, they must list all the debts of their spouse.

3. CALIFORNIA Marital Propertv Law. This discussion of California marital property
law is intended as a general outline of the law. As such it should be viewed as a
starting point for an attorney's research. The area is complex, with some conflicting
cases and many factors that affect how character is determined, especially when
character is asserted to have changed during marriage or is different from what the
title might indicate. Under Family Code S 297.5, registered domestic partners have
the same rights and obligations as married couples. All references to California law
are apply equally to married couples and registered domestic partners.

a. Spouses Have an Undivided lnterest in Communitv Propertv. Under
California law, "each spouse has a vested undivided one-half interest in the
community property." See Estate of Wilson, 183 Cal.App.3d 67, 227
Cal.Rptr. 794, 798 (1986); Cal. Fam.Code S 751 (West 1994) ("[t]he
respective interests of the husband and wife in community property during
continuance of the marriage relation are present, existing, and equal
interests").

b. How Married Persons Mav Hold Title. Spouses may hold property as joint
tenants or tenants in common, or as community property, or as community
property with a right of survivorship. Family Code S 750. Note that this
code section only speaks to how title is held by the spouses, it does
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c.

not address the character of the property.

Character of Propertv. "Characterization of property, . refers to the
process of classifying [marital] property as separate, community, or
quasi-community. ln re Marriage of Haines (1995) 33 Cal.App.4th 277, 39
Cal.Rptr.2d 673.

i. Communitv Propertv. "Except as othenryise provided by statute, all
property, real or personal, wherever situated, acquired by a married
person during the marriage while domiciled in this state is community
property." Family Code S 760.

(1) Money and other property received or to be received by a
married person in satisfaction of a judgment for damages for
personal injuries, or pursuant to an agreement for the
settlement or compromise of a claim for such damages, is
community property if the cause of action for the damages
arose during the marriage. Family Code S 780. However, if
the cause of action arose after the entry of a judgment of
dissolution of a marriage or legal separation of the parties or
while either spouse, if he or she is the injured person, is living
separate from the other spouse, the money and property is
separate property. Family Code S 781.

ii. Separate Propertv. "Property owned before marriage or acquired
during marriage by gift, will, or inheritance is separate property."
Article I of the California Constitution, $ 21.

(1) All property owned by a person before marriage, all property
acquired by the person after marriage by gift, bequest, devise,
or descent and the rents, issues, and profits of that property is
the separate property of the person. Family Code $ 770(a).

(2\ The earnings and accumulations of a spouse and the minor
children living with, or in the custody of, the spouse, while living
separate and apart from the other spouse, are the separate
property of the spouse. Family Code $ 771(a).

(3) After entry of judgment of legal separation of the parties, the
earnings and accumulations of each party are the separate
property of the party acquiring the earning and accumulations.
Family Code 5772.

iii. Quasi-CommunitvPropertv. "Quasi-communityproperty"meansall
real or personal property, wherever situated, acquired before or after
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d.

the operative date of this code [1969?] in by either spouse while
domiciled elsewhere which would have been community property if
the spouse who acquired the property had been domiciled in this state
at the time of its acquisition or in exchange for real or personal
property, wherever situated, which would have been community
property if the spouse who acquired the property so exchanged had
been domiciled in this state at the time of its acquisition. Family Code

s 125.

iv. Communitv Estate. The "community" estate includes both quasi
community property and community property. Family Code S 63.

Transmutation. "Transmutation" changes the character of marital property.

i. Married persons may by agreement or transfer, with or without
consideration transmute community property to separate property of
either spouse; transmute separate property of either spouse to
community property; and transmute separate property of one spouse
to separate property of the other spouse (Fam. Code S 850), but a
transmutation is subject to the laws governing fraudulent transfers
(Fam. Code S 851).

ii. A transmutation of real or personal property is not valid unless made
in writing by an express declaration that is made, joined in, consented
to, or accepted by the spouse whose interest in the property is
adversely affected. Family Code $ 852(a).

(1) A transmutation of real property is not effective as to third
parties without notice thereof unless recorded. Family Code $
852(b).

(a) Courts have found Quitclaim Deeds sufficient to find a
valid transmutation of real property ln re Marriage of
Stoner (1983) 147 Cal. App. 3d 858, ln re Marriage of
Mathews (2005) 133 Cal. App.4th 624.

(2) Under Family Code S 852, this does not apply to a gift between
the spouses of clothing, wearing apparel, jewelry, or other
tangible articles of a personal nature that is used solely or
principally by the spouse to whom the gift is made and that is
not substantial in value taking into account the circumstances
of the marriage. Family Code $ 852(c)

(3) Nothing in this section affects the law governing
characterization of property in which separate property and
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6

community property are commingled or otherwise combined.
Family Code S 852(d).

Presumptions Affectinq Character of Propertv. An analysis of the character
of any item of property of a married person begins with title, whether it be
real property, an investment account, stock certificates, bonds, bank
accounts or some type of property. Once title is ascertained, the date of
acquisition is the next step in determining character. Of course, if there are
no title documents, as in the case of tangible personal property, then the
testimony of the spouses is the starting point of the inquiry. After one has this
basic information, the presumptions affecting character of marital property
must be analyzed.

i. There is a conflict between the presumption of Family Code S 760
that property acquired during marriage is community property and the
title presumption of Evidence Code S 662 that the owner of the legal
title to property is presumed to be the owner of the full beneficial title.
Under Evidence Code S 662, this presumption may be rebutted only
by clear and convincing proof.

(1) Law Prior to 2014. ln re Summers (9th Cir. 2003) 332 F.3d
1240. The spouses took title as joint tenants from a third party.
The court found that the requirements that a transmutation of
marital property be an express declaration in writing, joined in,
consented to, or accepted by the spouse whose interest is
adversely affected (Family Code $ 852(a)) do not apply when
a property is acquired from a third party. ld. atp. 1245. The
court held that each spouse had a separate property one-half
interest in the property. This case has been used to the
advantage of married debtors where only one spouse files for
bankruptcy. ln ln re Marriage of Brooks and Robinson, (2008)
169 Cal. App 4'n 176, the Court of Appeals, in a case where
title to a real property residence purchased from a third party
was taken in the wife's name only (as a single woman!), ruled
that title taken from a third party was not subject to the
transm utation statutes.

(2) Current Law . The California Supreme Court, in ln re Valli
(2014) 59 C4th 1396, 1405, found these two cases
unpersuasive insofar as they purport to exempt from the
transmutation requirements purchases made by one or both
spouses from a third party during the marriage. However, the
court limited its ruling. "We need not and do not decide here
whether Evidence Code section 662'sform of title presumption
ever applies in marital dissolution proceedings. Assuming for
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f.

(3)

the sake of argument that the title presumption may sometimes
apply, it does not apply when it conflicts with the transmutation
statutes." id at 1406. The concurrence stated that Evidence
Code S 662 has no place in the characterization of property in
actions between spouses and would subvert basic tenets of
California family law. The majority saved that question for
another day.

What Now? While the California Supreme Court cannot
overrule the Ninth Circuit Court of Appeals, the ruling in Valli
shows that the Ninth Circuit's reading of California law was
incorrect, making the conclusion in Summers a nullity. See /n
re Obedian, 2016 Bankr. LEXIS 663. Therefore, where a
married person files singly for bankruptcy in California, and
holds title to property with their spouse in joint tenancy and the
property was acquired during marriage, the property is
presumptively community property and therefore 1OO% of the
property is property of the bankruptcy estate.

ii. Burden of Proof to Overcome Presumption of Communitv Propertv.
The presumption that propertyacquired during marriage is community
property may be overcome using a preponderance of the evidence
standard. ln re Valli, supra, 59 C4th 1396 at p.1400.

Mixed Character Propertv. ln addition to an explicit written transmutation,
marital property may be of mixed character due to the actions of the
spouses. This means, for example, that one spouse's separate property
could become partially community property or that a particular item of
community property (e.9., business, real property, investment portfolio, etc.)
of the spouses could become partially the separate property of one of the
spouses due to contributions of separate funds to the community property.
Again the analysis starts with how title is held.

i. Separate Propertv to Mixed Character.

(1) Moore-Marsden Separate propefty may have a community
property component that it not shown in the title. For example,
when community property is used to reduce the principal
balance of a mortgage on one spouse's separate property, the
community acquires a pro tanto interest in the property. This
well established rule is known as the " Moore -Marsden rule."
Bono v. Clark 103 Cal. App. 4tn 1409, 1421. See also Foss y.

Foss (ln re Foss) 200 B.R. 660 (BAP gth Cir. 1996). The
Moore-Marsden rule is not limited to the reduction of principal
owed in a real property asset. lt has been extended to cases
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involving separate commercial property; to cases where the
parties refinance separate residential mortgage during
marriage; and to the use of community funds to make capital
improvements on separate property.

(2) Business Propertv. The Van Camp-Pereira cases address the
situation where a separate property business is increased in
value because of community property efforts. The
apportionment uses either Pereira v. Pereira (1909) 156 Cal.
1, 103 (separate property invested in business prior to
marriage is entitled to return in allocating increase in value
during marriage; the balance is community property) or Van
Camp v. Van Camp (1921) 53 Cal.App. 17,199 P. 885 (the
community property interest in the services of owner in a
capital intensive business equal to reasonable compensation;
the balance is separate property).

ii. Communitv Propertv to Mixed Character. Just as separate property
may become partially community property, community property may
become partially separate property by actions of the spouses other
than written transmutation. Except in the case of post separation,
pre-divorce, the "action" of the spouse will typically be cash payment
for some purpose on community property.

(1) Mortgaqe Pavments. The Moore-Marsden formula is used to
figure the separate property interest in community asset. See
ln re Marriage of Authmuth, (1979) 89 Cal. App.3d 446.
Family law attorneys referto this as a reverse Moore-Marsden.

(2) Other Pavments from Separate Propertv Source. Although the
author has found no cases on point, it seems that the
Authmuth application to a residential separate property could
be extended to the other scenarios to which Moore-Marsden
has been applied.

iii. Tracing. The community property presumption for property acquired
during marriage applies to funds such as bank accounts. Determining
the respective percentages of community property and separate
property will require tracing of the property in the account.

Fiduciarv Duties of Spouses. "il]n transactions between themselves, a
husband and wife are subject to the general rules governing fiduciary
relationships which control the actions of persons occupying confidential
relations with each other. This confidential relationship imposes a duty of the
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highest good faith and fair dealing on each spouse, and neither shall take
any unfair advantage of the other. This confidential relationship is a
fiduciary relationship subject to the same rights and duties of nonmarital
business partners." Family Code 5721. Certain exceptions to the fiduciary
duty are found in Probate Code SS 143, 144, 146,16040 and 16047.

i. Because spouses occupy a confidential relationship in their
transactions with each other their transactions, including
transmutations in character of property must satisfy that highest
standard. A rebuttable presumption of undue influence arises when
one spouse gains an advantage over the other spouse in an
interspousal transaction. ln re Marriage of Haines (1995) 33 Cal.
App. 4'n 277 , 283, also /n re Marriage of Delaney (2003) 111

Cal.App.4th 991 , ln re Marriage of Weaver, (2005) 127 Cal.App.4th
858, in re Marriage of Starkman, (2005)129 Cal. App. 4th 659.

ii. Violation of spousal fiduciary duties may give rise to causes of actions
related to the loss of community property assets due to actions by one
spouse in violation of their fiduciary duty. Bankruptcy practitioners
need to be aware of these issues as a source of potential conflict of
interest between the spouses. The claim of one spouse against the
other that is unknowingly discharged in a joint bankruptcy due to
failure on the part of the attorney for the spouses to disclose the
conflict may leave the attorney who represented the spouses subject
to a malpractice claim by the aggrieved spouse. See /n re Stanifer,
236 B.R. 709,718 (BAP gth 1999), holding that the fiduciary duties
imposed under Family Code $721 are within the meaning of 11

u.S.C. $ 523(a)(a).

h. Characterization of Marital Propertv Outside Divorce. Characterization of
marital property is not confined to division of property on divorce. The
California Family Code applies to many aspects of the marital relationship,
not just the dissolution of marriage. While Division 6 (SS2000-2452): Nullity,
Dissolution, and Legal Separation, and Division 7 ($$2500- 2660): Division
of Property cover issues specific to divorce, and Division 8 ($$3000-3465):
Custody of Children and Division I (SS3500- 5616): Supporf cover issues
typically arising in dissolution proceedings, the remainder of the twenty
divisions of the Family Code cover numerous issues arising from or related
to families that are independent of the dissolution context. Specifically,
Division 4, Rights and Obligations During Marriage, contains the provisions
of the Family Code regarding characterization of property, i.e. S 760, which
contains the presumption that property acquired during marriage is
community property and $ 770,the definition of separate property. Case law
has applied characterization outside the context of divorce.
i. See Estate of Neilson (1962) 57 C2nd 733, (characterization of
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property in a decedent's estate);
Estate of Petersen (1994) 28 Cal. App. 4th 1742,, (characterization of
a joint bank account at death);
Bono v. Clark 103 Cal. App. 4'n 1409, in which the court applied the
Moore-Marsden doctrine in a post-mortem setting. The doctrine that
characterization of marital property issues apply outside of divorce is
so commonly understood, the court did not even address the issue of
whether the application in the post-mortem setting was appropriate.
Patrickv. Alacer Corporation (2011) 201 Cal.App.4th 1326 applied the
Van Camp-Pereira doctrine in a postmortem setting.
Marriage of Lafkas (2015) 237 Cal.App.4th 921 , the court applied the
presumption of Family Code S 2581 (that property acquired during
marriage in joint form is presumed in a dissolution proceeding to be
community property) to a post-mortem setting. The court stated: "We
decline to interpret the statutory scheme in a manner resulting in
different characterizations of the ownership of property based upon
the fortuities of death, dissolution, or separation".

vi. The application of both Moore-Marsden and Van Camp-Pereira in the
postmortem setting is an indication that the rules regarding mixed
characterization marital property are applicable at any point in time.
They reflect that the characterization of property can be constantly

changing and if one selects a point in time, the characterization of the
property can be properly determined. As such, property entering the
bankruptcy estate may be of mixed character. This mixed
characterization could work to the advantage of the debtor or
disadvantage of the debtor.

Marital Settlements Agreements. Community property must be divided
equally at divorce. However, marital settlement agreements (MSAs) may
divide the property in any way the parties choose, including an unequal
division of community property. ln fact, it is a very common practice in
marital settlement agreements to use a non-rata division of assets (e.9. wife
gets house, husband gets his retirement plan of approximately equalvalue).

i. MSA as Transmutation. A marital settlement agreement signed by
the parties but never entered as a judgment is a transmutation of
marital property if it meets the requirements of Family Code S 852.
Litke O'farrell, Llc, v. Marcia Tipton (2012) 204 Cal. App. 4th 1178.

ii. Fraudulent Transfer. A marital settlement agreement may be a
fraudulent transfer.

(1) ln Mejia v. Reed 31 Cal.4th 657 (2003). In the marital
settlement agreement executed as part of the parties divorce,
the husband had taken his medical practice in exchange for

iv.

V.
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community residence. Within two years he had closed his
practice and was living with his mother, an indication that the
division of property was not equal (due to sham valuation of
husband's medical practice) and therefore a constructively
fraudulent under the fraudulent transfer rules. The California
Supreme Court ruled that the fraudulent transfer law applies to
marital settlement agreements.

(2) ln ln re Beverly 364 B.R. 221, (gth BAP 2007), aff'd 332 F3d
1240 (gth 2003) the Ninth Circuit adopted a BAP opinion
following Mejia. The husband in Beverly received reasonably
equivalent value in the marital settlement agreement, but took
an ERISA plan which was exempt from creditors in exchange
for non-exempt assets taken by the wife. The court found this
to be a fraudulent transfer.

Divorce. lf a divorce has been filed, but the parties have not divided the
property, and even if they have been granted single status in the proceeding,
the community property is still community property for the purposes of
bankruptcy.

i. However, once the community property is distributed (divorce term of
artfordivided) in the divorce, i.e. a judgment dividing the property has
been entered, there is no longeranycommunity propertyfora creditor
to reach. (The judgment will typically say "[t]he following community
property is awarded to the Respondent".) The only property available
to the creditor is the property distributed to the obligor ex-spouse or
assigned to the non-obligor spouse in the division of property.

Termination of Marriaqe. Per Family Code S 310, a marriage is
terminated/dissolved only by:
i. the death of one of the parties,
ii. a judgment of dissolution of marriage, or
iii. a judgment of nullity of marriage.

4. Other lssues

a. Homestead Exemption . ln ln re Rudy Eberto Fuentes,2:115-cv020080, filed
9123115, the district court, on appeal from the bankruptcy court, ruled on the
issue of whether a fraudulent transferee spouse is entitled to a homestead
exemption in property transferred from his spouse who is Chapter 7 debtor
in a separate bankruptcy case.
i. Facts. ln 2002 Aida Fuentes owned a house as her sole and

separate property. (Apparently she was unmarried at the time, so it
is not clear why the opinion called it her sole and separate property,
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nor is it clear if her last name was then Fuentes.) ln July of 2006 she
married Rudy Fuentes. On September 12,2011 she conveyed all her
right, title and interest in the house to Rudy as his sole and separate
property. Aida and Rudy and their children continuously resided in
the house from then on. ln 2013 Aida filed a Chapter 7 bankruptcy
petition.

ii. Procedural Wranglinq She claimed a homestead exemption of
$175,000 in the house. Trustee moved to disallow this homestead
exemption on the grounds of bad faith and 11 U.S.C. $ 522(9).

iii. Decision. The court found that the 2006 transfer was fraudulent,
thereby making the house property of Aida's bankruptcy estate. !n

the meantime, Rudyfiled his own ChapterT, claiming the homestead
exemption in the house. The court further ruled that Rudy could claim
a homestead exemption of $175,000 in the property. The court based
this decision on the language of Code of Civil Procedure S
704.730(a)(3), which refers to "[T]he judgment debtor... who resrdes
in the homestead...at the time of the attempted sale of the
homestead...(emphasis added)". Rudy, the husband was residing in

the home at the time of the sale, so he was entitled to the exemption.
The trustee objected, arguing the term "reside" really means that he
must have an ownership interest in the property. The court disagreed
with the trustee's attempt to rewrite the statute. The district court
affirmed.

iv. 522(g) lssue. 522(9) allows a debtorto exempt property recovered by
the trustee if the debtor did not transfer the property voluntarily.
(1) The trustee also argued that 522(9)(1) was applicable,

therefore Rudy could not claim the exemption. The district
court stated that the trustee did not argue that Rudy
fraudulently transferred the policy, but that the homestead
exemption should be denied as a matter of policy. The trustee
argued that Aida, as transferor, would enjoy the benefit of
Rudy's homestead exemption even though she was the
wrongdoer. The court ruled that Lawv. Siegel, 134 S. Ct. 1188
(2014) would not allow the court to invalidate an exemption
without a valid statutory basis.

b. Automatic Stav.
i. ln re Fadel(2013) 492 B.R. 1.

(1) Facts: Husband acquired property during marriage from a third
party in his name as separate property on March 7, 2001. On
the same day, wife signed an interspousal transfer grant deed
conveyi n g al I of her i nterests, whether com m u n ity or otherwise,
to husband. August 2003, husband borrowed $275,000
secured by a deed of trust against the Property in favor of the
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(2)

lender. The deed of trust lists the borrower as "[Husband], a
married man, as his sole and separate property." Husband
eventually defaulted on the loan. To fend off foreclosure,
husband filed a Chapter 7 a chapter 7 bankruptcy case (wife
did not join in the filing). He received his discharge on May 26,
2011, and his case was closed on June 17, 2011. Wife filed
her own chapter 1 3 bankruptcy case on July 20,2011 . Lender
sold the property on July 22, 2011. Buyer later claimed they
were unaware of any bankruptcy at the time of the purchase.
Buyer moved for relief from stay on September 15,2011.
Buyer attached copies of the vesting deed and the deed of
trust showing only husband's name.

lssue: Did wife have a community property interest in the
property acquired during marriage from a third party in which
title is held solely in husband's name? This is not the issues
the court lists in the opinion, but it is the essence of what they
analyze in the opinion.

Held. Wife did not overcome title presumption,

What is Wrong with the Court's Rulinq?
(a) The court is probably correct that wife transmuted the

property when she signed the March 7, 2001 deed
transferring the property to husband as his sole and
separate property. But the analysis of her community
property interest should not stop there. A Moore-
Marsden analysis should be used to determine how
much, if any, the community property payments
reduced the debt on the home and thereby increased
the equity.

(b) The court dismisses the Moore-Marsden argument with
the following statement (at p.29): "[W]e conclude that
Mrs. Fadel has not rebutted, with clear and convincing
evidence, the form of title presumption that Mr. Fadel
held the Property as his sole and separate property.
Consequently the Moore/Marsden rule never became
applicable". (Emphasis added).

(i) The court clearly does not understand Moore-
Marsden. A Moore-Marsden analysis is onlv
applied when title is held in the name of one
spouse. The whole point of Moore-Marsden is to
overcome the title presumption and it does not
require clear and convincing evidence. Evidence

(3)

(4)
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Code S 662's requirement of clear and
convincing evidence to over overcome the title
presumption is inapplicable to the Moore
Marsden analysis.

Discharge lniunction and Communitv Propertv. The discharge injunction has
special rules regarding after acquired community property. See 11 U.S.C. S

524(a)(3).

i. A discharge operates as an injunction against the commencement or
continuation of an action, the employment of process, or an act, to
collect or recoverfrom, or offset against community property of the
debtor that is acquired after the commencement of the case, on
account of any allowable community claim,
(1) except a community claim that is excepted from discharge

under section 523, 1228(aX1), or 1328(a)(1), or
(2) that would be so excepted, determined in accordance with the

provisions of sections 523(c) and 523(d) of this title, in a case
concerning the debtor's spouse commenced on the date of the
filing of the petition in the case concerning the debtor, whether
or not discharge of the debt based on such community claim
is waived.

ii. See discussion of ln re Kmmel367 B.R. 174 (Bankr. N.D. Ca\.2007,
infra.

Ethical and Tactical Considerations in Filing a Bankruptcy for a Married
Gouple

a. Professional and Ethical Obligations in Joint Representations

i. Dutv of Confidentialitv. The communications between client and
attorney are protected from disclosure to third parties under California
law.

(1) Evidence Code SS 950-962 contains the attorney client
privilege rules

(2) Business & Professions 6068(e) requires an attorney "[t]o
maintain inviolate the confidence, and at every perilto himself
or herself to preserve the secrets, of his or her client.

(3) Rule 3-100 of the California Rules of Professional Conduct
states that a member may not reveal information covered
under B & P Code 6068(e) without the informed consent of the
client.

5.
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ilt.

Dutv of Lovaltv. Under Rule 3-310(C) of the California Rules of
Professional Conduct, attorneys may not represent clients with
adverse interests or potentially adverse interests without their
informed written consent.

The attorneys duties of loyalty and confidentiality run headlong into
one another in the representation of a married couple in bankruptcy
and should be addressed verbally at the outset of the representation
and then in writing after the discussion..

(1) The duty of confidentiality is triangular. While the attorney and
the spouses may agree that each spouse may communicate
with the attorney without revelation to other spouse, it would
create a minefield that any reasonable attorneywould notwant
to cross. The best practice is to advise the clients that you
cannot withhold the communications of one from the other.
This is of course in the context of the bankruptcy process that
requires full disclosure of all relevant information.

(2) If an actual conflict arises the attorney cannot pick sides. This
also needs to be disclosed at the outset. While the rules allow
the attorney to continue the representation of one party if the
other waives the conflict in writing, getting an enforceable
informed written consent from one of the clients is probably not
possible.

(3) The clients must be informed at the outset that evidentiary
privilege is waived in later conflicts between the spouses.
Evid. Code S 962.

iv. Conclusion. Always inform the couple at the initial consultation of
these issues and get their signed consent to the joint representation.
The conflict waiver should contain examples of potential conflicts that
have been discussed with the couple.

Tactical Considerations

What you must know to safely and competently represent married
couples.

(1) Character of Property

Title
Date of Acquisition

(a)
(b)
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ii.

iii.

(c) Method of payment

(2) Personal Liability for Debts

(3) Spousal Claims Against Each Other

(a) Spousal Torts
(b) lnnocent Spouse for Tax Purposes

(4) Unfinished Division of Property in a Divorce.

To file or not to file.

When to File for One SPouse OnlY.

(1) Significant Separate Property belonging to one spouse.

(2) One spouse has little or no personal liability'

(3) Discharge lnjunction and AfterAcquired Community Property.

(a) The Devil and Snow White. When one spouse does a
devilish thing that creates a debt for which the
discharge could be denied under 11 U.S.C' $ 523(a)(2)'
(aX4) or (6), he or she may find cover in the angelic
glow of the discharge injunction (11 U.S.C. S 524(aX3))
protecting his or her spouse after the angelic spouse's
bankruptcy discharge. (This Devil and Snow White
appellation is taken from Alan Pedlar's article found in
11 St. Mary's L.J. 349 (1979))
(i) ln re Kmmel 367 B.R. 174 (Bankr. N.D. Cal.

2007. The discharge injunction of 11 U.S.C. S
52a@)@) protects th e after-acq u i red com m u n ity
property of the debtor from creditors, which mav
include a creditor of a wrongdoing spouse. See
Kmmelfor the detailed analysis of the statute.
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